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Welcome to the latest edition of Piper Alderman’s Building  
& Construction News focusing on issues specific to the  
building industry.

Damages for delay  
and disruption

Partner, Tim Coleman and Lawyer, 
Emily Eliades look at the issues of 
damages due to delay or disruption  

and whether to make a claim as global or total cost.

         
 
 

 
OHS Harmonisation and  
the construction industry

Lawyer, Emily Eliades looks at  
the impact the Work Health & Safety 
Act 2012 will have on the building  

and construction industry when it comes into effect in 2012. 

 
 

Security of Payment: No right 
to withhold payment of account 
of liquidated damages

Partner, Geoff Emmett and Lawyer, 
Ashlee Briffa discuss the recent decision 
of the Victorian Supreme Court in 

Seabay Properties v Galvin Construction and what it means 
for the construction industry in Victoria. 
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Plaintiff beware:  
Victorian County  
Court decision  
departs from recent  
trend extending the 
limitation period for 

contractual building claims

Partner, Megan Calder and Lawyer, Ashlee Briffa 
discuss the recent County Court interpretation of 
section 134 of the Victorian Building Act.  

News Update -  
South Australia’s  
Security of Payment Act
Read about the key changes that 
come into effect on 10 December 
2011.
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Damages for delay and disruption
Partner, Tim Coleman and Lawyer, Emily Eliades look at the issues of damages 
due to delay or disruption and whether to make a claim as global or total cost.

The subject of prolongation or delay 
and disruption claims are surrounded by 
mystic. The most controversial aspect of 
these claims is whether the circumstances 
of the case will justify a global approach to 
the assessment of damages.

When will a global claim be justified?

To succeed in a claim for damages caused 
by delay, a claimant is generally required 
to prove who caused the delay and then 
prove the cost of that particular delay. 
Nevertheless, in circumstances where 
there is a complex interaction between 
the breaches alleged which makes it 
impossible or impractical to identify a 
specific connection between each of the 
alleged events and the delay or disruption 
caused, a party may be entitled to make  
a global claim.

A global claim (or a total costs claim) is a 
claim were the individual effects of each 
breach on the progress of the works 
are assessed ‘globally’ rather than on an 
individual basis. As outlined in John Holland 
Pty Ltd v Hunter Valley Earthmoving Co Pty 
Ltd 1 “it [a global claim] is used as a short 
hand method of describing a claim which 
does not readily permit of the individual 
identification of each of its component 
parts.”

The logic of a global claim 

It is a question of law whether the 
circumstances justify the use of the global 
claim method. It is common for a total  
or global claim to be used where claims 
relate to disruption, as it is often difficult  
to assess the true impact of individual acts  
or omissions in financial terms. The reliance 
on this method is justified in cases where  
it would be “impossible or impractical”2 
to use other methods because of the 
complex interaction between the breaches 
alleged as delaying events.

In John Holland Construction v Kvaerner 
Brown,3 Justice Byrne put forward the 
proposition that “in it’s [a global claim] 
simplest manifestation, a contractor, as 
the maker of such claim, alleges against a 
proprietor a number of breaches of contract 
and quantifies its global loss as the actual cost 
of the work less the expected cost. The logic 
of the claim is this: (a) the contractor might 
reasonably have expected to perform the  
work for a particular sum, usually the contract 
price; (b) the proprietor committed breaches  
of contract; and (c) the actual reasonable 
cost of the work was a sum greater than the 
expected cost. 

In addition to these three above, a further 
unstated proposition must be accepted –  
it must be the proprietor’s breaches that 
represent the only causally significant factor 
responsible for the difference between the 
expected cost and the actual cost. 

This ruling is consistent with the approach 
taken in Nauru Phosphate v Matthew Hall,4 
where the Court was of the opinion 
that even though it placed a tactical and 
evidentiary burden on the defendant, a 
global claim was not an abuse of process 
where the claimant could demonstrate 
that it was impossible or impractical  
for it to break down the complex 
interaction of events and establish a  
nexus between events and the time/
money consequences.

The decision in John Holland v Hunter 
Valley confirmed the validity of this 
approach, when the Court stated that 
it may be permissible to maintain a 
global claim where it was impossible and 
impractical to identify a specific nexus 
between each of the alleged events and 
the particular delay/disruption caused. 

Impossibility or Impracticality

The question of whether it is ‘impossible 
or impractical’ for a party to better deal 
with the nexus between each event 
causing disruption and the loss suffered 
will depend upon the circumstances of 
each case. The court authorities gives 
little guidance as to which factors might 
indicate impossibility or impracticality. In 
his article entitled ‘Total Costs and Global 
Claims’,5 Justice Byrne gives an American 
perspective suggesting that a claimant 
who is seeking to justify the use of a 
global claim should demonstrate that the 
interrelated nature of the claim prevents 
the presentation of that claim on a case 
by case basis or that it was impossible 
to distinguish the claimed particular 
additional cost or expense from that 
which would have been incurred without 
the compensable events. 
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Expert evidence can also be used to 
determine the extent to which the facts 
of the case give rise to a situation in which 
the global claim might be used.

The required burden of proof

To justify the use of the global claim 
method where it is impossible or 
impractical to identify a connection, the 
claimant needs to provide evidence that 
shows that it has suffered a quantifiable 
loss.

The principles of natural justice require 
the claimant to define their case and give 
particulars sufficient for the defendant to 
understand the case they have to answer. 
What is sufficiently particular is a matter 
of fact and degree in each case.6

Unsophisticated method of calculation  
ought not be an issue

The court in Shell Refining (Australia) 
v A J Mayr Engineering held that where 
the circumstances for a global claim exist, 
adopting an unsophisticated method 
of quantifying the damages would not 
be fatal to the claim.7 In this case, the 
defendant calculated its loss by adding up 
all of the hours it had spent on the job, 
then compared that with the total hours 
allowed in the tender, then deducted 
the latter from the former to represent 
the unrecovered number of hours and 
multiplied that figure by the contract rate 
to obtain the unrecovered cost. The 
Court held that the defendant’s method 
used to calculate the amount was clearly 
set out and was a reasonable method of 
doing so.8

Formulating the claim

A global claim can succeed so long as the 
claimant can prove that the defendant’s 
actions were ‘dominant’ causes of events 
leading to delays. 

The court authorities establish that it is 
not necessary to prove that all matters, 
which form part of a global claim, were the 
responsibility of the defendant. Rather, the 
logic of the global claim allows for damages 
to be recovered where it is proven that the 
defendant was liable for all dominant causes 
of the delay and correspondingl,y that the 
claimant was not materially responsible for 
any of the alleged delaying events.

UK authority Laing Management (Scotland) 
Ltd v John Doyle Construction Ltd 9 suggested 
a three stage approach when considering 
whether a global claim will be successful

1. where particular events can be 
attributed to individual loss, then they 
should be extracted from the global 
claim and argued separately (which is 
unlikely to be possible, given the nature 
of a global claim is that the loss cannot 
be directly linked to an individual event

2. If there are concurrent delays, the 
claimant must prove that the defendant 
is the ‘dominant’ cause of each event 
leading to the delay, and

3. Where the claimant cannot, or fails, 
to prove that the defendant is the 
‘dominant’ cause of the loss, the loss 
shall be apportioned between each 
cause, dependent on responsibility 
(although this is a very rough and  
ready approach).

Endnotes

1. [2002] NSWSC 131

2. See John Holland Pty Ltd v Hunter 
Valley Earthmoving Co Pty Ltd [2002] 
NSWSC 131

3. (1996), Unreported Judgment of the 
Supreme Court of Victoria, Byrne J

4. Nauru Phosphate Royalties Trust v 
Matthew Hall  [1994] 2 V.R. 386

5. 1995 (II) BCl 397

6. See for example Bernhard’s Rugby 
Landscapes Ltd v Stockley Park 
Consortium Ltd (1997) 82 BLR 46 
at 74

7. Shell Refining (Australia) v A J Mayr 
Engineering [2006] NSWSC 94

8. As per Lord Drummond Young in 
Shell Refining at [36]

9. [2004] BLR 295

For further information contact: 

Tim Coleman, Partner 
t  +61 2 9253 9900 

tcoleman@piperalderman.com.au 

Emily Eliades, Lawyer 
t  +61 2 9253 9992 

eeliades@piperalderman.com.au
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OHS Harmonisation and the construction industry
Lawyer, Emily Eliades looks at the impact the Work Health & Safety Act 2012  
will have on the building and construction industry when it comes into effect in 
2012. 
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In 2008, the Commonwealth, State 
and Territory governments signed the 
Inter-Governmental Agreement for 
regulatory and operational reform in 
Occupational Health and Safety with 
the purpose of introducing a nationally 
consistent approach to compliance and 
enforcement under occupation health and 
safety laws. By signing the Agreement, 
the Commonwealth, State and Territory 
governments agreed to amend legislation 
to mirror the model (Work Health and 
Safety Act) and (Regulations) by December 
2011, with the new laws to commence on 
1 January 2012.

Presently, New South Wales, 
Queensland, Northern Territory, the 
Australian Capital Territory and the 
Commonwealth have passed their Work 
Health and Safety Acts and are on track for 
a commencement date of 1 January 2012. 
Apart from New South Wales retaining 
the unions’ right to prosecute, these Acts 
do not depart from the model Act in any 
major way. New South Wales has also 
recently amended its Act to allow for a 
start date after 1 January 2012 if necessary 
(i.e. if a national delay of harmonisation is 
required). Parliaments in South Australia 
and Tasmania have voted to postpone 
debate on their Work Health and Safety 
Bills until February next year. The 
remaining jurisdictions seeking to delay 
harmonisation, Victoria  and Western 
Australia, have still not introduced their 
Bills into parliament. Western Australia 
has indicated that it will be making some 
modifications to its model Act and 
has also noted that it will be creating a 
separate Act to deal with occupational 

health and safety in the mining industry. 
Victoria is seeking a 12 month delay from 
the proposed 1 January 2012 start date.  
The positions chnage from week to  
week. For more information and  
updates, please see our publications 
OH&S Harmonisation – The Story so Far and 
OH&S Harmonisation – where are we now – 
November 2011 Update.

Key Amendments 

Persons Conducting Business or Undertaking 

The amendments remove, supplement and 
add additional duties to the current law. A 
key change to the law is the expansion of the 
primary duty of care to ensure so far as is 
reasonably practicable, the health and safety 
of workers, from the employer, to ‘a person 
conducting a business or undertaking’ 
(PCBU). 

In the past, duties were imposed on various 
persons through separate provisions. 
Generally, the employer or principal 
contractor had the primary responsibility  
to ensure the safety of workers. This has 
now been rationalised utilising the PCBU,  
an approach first followed in the ACT. 
A PCBU includes principal and head 
contractors, designers, manufacturers  
and suppliers. 

The definition of PCBU is broad, and 
imposes duties on those who have  
control or influence over the way work  
is performed, and can result in a person 
having more than one duty or more than 
one person holding the same duty. 

There have been concerns raised by a 
number of key players in the industry in 
relation to the extent of the obligations of 
a  PCBU. For example, on a construction 
site, there is likely to be multiple duty 
holders. It has been suggested that this 
will bring confusion as to the extent of 
each person’s obligations. Depending on 
the stage of the project, organisations 
will have different levels of control 
and influence over safety matters. It is 
important to be aware that a number of 
persons will be responsible for ensuring 
the safety of workers. 

Duties on PCBU

Where the  PCBU including the 
management and control of workplaces, 
fixtures, fittings and plant, design, 
manufacture, import, and supply of plant, 
structure or substance, the duty, so far 
as is reasonably practicable to ensure the 
safety of workers is wide ranging.

For example, where there is construction 
work and hazardous chemicals, there will 
be extra requirements on a PCBU, where:  

•	 there is noise exceeding exposure 
standards. To ensure that noise levels 
are as low as reasonably practicable, 
designers, manufacturers, importers, 
suppliers of plant, the head 
contractor and subcontractor,  
will be responsible

•	 there is construction work and 
a need to secure the site from 
unauthorised access

•	 there is certain demolition work, 
which requires a regulator to be 
notified, and

http://s2.webtemplate.com.au/bridgehead/PiperAlderman/media/files/8181.pdf
http://s2.webtemplate.com.au/bridgehead/PiperAlderman/media/files/8448.pdf#page=6
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•	 there is hazardous chemicals. In this 
situation, a PCBU will be required to 
observe and report on the health of 
workers using, storing or generating 
hazardous chemicals where there is 
exposure to hazardous chemicals. 

Designers, manufacturers, installers, 
contractors, importers, and suppliers 
of plant, structures and substance will 
be known as ‘upstream’ duty holders, 
and will be required to ensure, so far as 
is reasonably practicable, that products 
being used ‘downstream’ do not pose a 
risk to those workers using them. 

Duty of Officers 

In some states, there has been a removal 
of  deemed liability on directors and 
managers in the new legislation. For 
example, in NSW, ‘deemed liability’  
has been replaced with a due diligence 
requirement. What this means is that  
there is now a positive duty on office 
holders to use due diligence to  ensure 
that a PCBU is complying with their 
obligations under the Act. Officers of a 
corporation will now have to be proactive 
and will owe a continuous duty to be 
vigilant regarding the safety of work. 

It is unclear precisely how far the duty 
will extend. It is suggested that ‘officer’ 
encompasses people such as the 
CEO, CFO and General Manager of a 
corporation, in the same manner as under 
the Corporations Act 2001 however, it has 
potential to extend to other managers 
depending on the organisational structure 
of the company. The Explanatory 
Memorandum to the Model Work Health 
and Safety Bill makes clear that what is 
required in terms of duties should be 
directly related to the influential nature  
of the officers position.

Model Regulations 

A detailed and comprehensive draft of the 
model Regulations has been finalised and 
released by Safe Work Australia on 26 
September 2011. 

The model Regulations are similar to those 
already current in law, but there have been 
some key changes, including:  

•	 new obligations on a PCBU, including 
identification and management of risk 
and providing adequate information, 
training and instruction

•	 extra requirements on a PCBU in 
the workplace, including testing 
requirements in workplaces exceeding 
the noise exposure standards and the 
requirement to notify the regulator 
when construction work is carried out

•	 new requirements for designers, 
manufacturers, importers and suppliers 
of plant  to ensure noise emissions are 
as low as reasonably practicable and for 
hazardous manual tasks to be eliminated 
or minimised, and

•	 extra requirement on a PCBU to 
monitor and report on the health of 
workers when there is exposure or risk 
of exposure to hazardous chemicals.

Model Codes of Practice

There are a number of model Codes of 
Practice to be aware of. The final Codes 
of Practice will be admissible as evidence 
in Court, meaning that the Court will be 
influenced by them when considering 
the liability of the PCBU. Some of those 
specific to the construction industry are  
as follows:

•	 Managing Risks in Construction Work

•	 Preventing Falls in Housing 
Construction

•	 Managing Electrical Risks at the Work

•	 Managing Risks of Hazardous 
chemicals

•	 Safe Design of Building and Structures

•	 Excavation Work

•	 Demolition Work

The period for public comment on the 
Draft model Codes of Practice recently 
closed on 16 December 2011.
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What does this all mean for  
the construction industry? 

Once the laws are enacted, there will 
be a largely uniform set of national 
laws and regulations for the building 
and construction industry. For those 
businesses that operate across state 
boundaries, there will be a consistent set 
of laws applying across the board. 

It will be important that all businesses 
are aware of the changes to the current 
law, and with the expansion of liability, it 
is imperative that every person that can 
be held accountable in an organisation is 
aware of their responsibilities. 

While the aim is to have a uniform set 
of laws across the borders, how uniform 
the law will be is unclear. Not every 
jurisdiction has to adopt the model 
legislation in its entirety. For example, it is 
not clear whether Western Australia or 
Victoria will implement all of the reforms. 
Further, each jurisdiction will retain its 
own regulatory work health safety body 
and its local courts will interpret and 
enforce the provisions of each of its own 
local work health safety laws. Those 
organisations operating across multiple 
jurisdictions will need to be aware of 
the differences between each state and 
ensure they are complying with the law  
in that state. 

To assist, Safe Work Australia has 
developed a National Compliance and 
Enforcement Policy, aimed at ensuring  
that work health and safety regulators  
across the jurisdictions will apply a consistent 
approach when monitoring and complying 
with the Act and Regulations.

At Piper Alderman, we are working with our 
clients to assist in them achieving compliance 
with the new laws. Please contact us if you 
would like more information or assistance. 

For further information contact: 

Emily Eliades, Lawyer 
t  +61 2 9253 9992 

eeliades@piperalderman.com.au
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For further information contact:  

Geoff Emmett, Partner
t  +61 3 8665 5556 

gemmett@piperalderman.com.au
 

Ashlee Briffa, Lawyer
t  +61 3 8665 5572 

abriffa@piperalderman.com.au

Security of Payment: No right to withhold  
payment of account of liquidated damages
Partner, Geoff Emmett and Lawyer, Ashlee Briffa discuss the recent  
decision of the Victorian Supreme Court in Seabay Properties v Galvin 
Construction and what it means for the construction industry in Victoria. 

On 6 May 2011, Justice Vickery handed 
down his decision in Seabay Properties Pty 
Ltd v Galvin Construction Pty Ltd [2011] 
VSC 183. The case is the first time the 
Supreme Court has considered liquidated 
damages in relation to Security of Payment 
legislation and has implications for the 
Victorian construction industry. 

The facts 

Galvin Constructions Pty Ltd (Galvin) and 
Seabay Properties Pty Ltd (Seabay) were 
parties to a contract for the construction 
of 40 apartments and two retail tenancies 
on a property in Geelong for a contract 
sum of just under $20 million. 

On the day after practical completion 
for the final separable portion of the 
works, Galvin submitted a payment claim 
under the Building and Construction 
Industry Security of Payment Act 2002 
(Vic) (the Act) seeking payment of 
almost $2 million. In response Seabay 
issued a payment schedule asserting a 
right to withhold just under $770,000 for 
liquidated damages. 

Galvin then referred the payment claim to 
adjudication under the Act. Galvin did not 
dispute that its failure to achieve practical 
completion by the Date For Practical 
Completion entitled Seabay to liquidated 
damages under the contract. However, 
Galvin submitted that Seabay was not 
entitled to set off liquidated damages in a 
payment schedule as liquidated damages 
are an “excluded amount” under the Act. 
The adjudicator determined in favour of 
Galvin on this point and Seabay appealed 
to the Supreme Court. 

The decision 

Section 10B of the Act prescribes 
classes of amounts (excluded amounts) 
which must not be taken into account 
in calculating the amount of a progress 
payment a person is entitled to under  
the Act. 

Under the Act, excluded amounts include:

•	 any amount (other than a claimable 
variation) claimed under the contract 
for compensation due to the 
happening of an event (s 10B(2)(b)), 
including any amounts relating to 
“time-related” costs (s 10B(2)(b)(ii)), 
and 

•	 any amount claimed for damages for 
breach of the construction contract  
or for any other claim for damages 
arising under or in connection with  
the contract (s 10B(2)(c)). 

Justice Vickery found that liquidated 
damages are an excluded amount under 
both section 10B(2)(b) and section 10B(2)
(c) of the Act. 

His Honour also rejected Seabay’s 
submission that  excluded amounts only 
apply to amounts claimed by a claimant. 
The court found that excluded amounts 
also apply to amounts sought to be 
withheld or set off by the respondent. 

The outcome of the decision is that a 
respondent to a payment claim under the 
Act is not entitled to set off any liquidated 
damages in assessing the amount of a 
progress payment that a contractor is 
entitled to. 

How this affects your business

On the basis of Seabay Properties v Galvin 
Constructions liquidated damages can no 
longer be used in a payment schedule as  
a reason for withholding payment. 

For claimants, this means that Security  
of Payment legislation is an effective means 
of securing cash flow where disputes about 
delay and practical completion arise. 

Conversely, principals and head 
contractors will need to consider other 
legal avenues for recovery of liquidated 
damages under the contract.
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Plaintiff beware: Victorian County Court decision 
departs from recent trend extending the limitation 
period for contractual building claims
Partner, Megan Calder and Lawyer, Ashlee Briffa discuss the recent  
County Court interpretation of section 134 of the Victorian Building Act. 

In Brirek Industries Pty Ltd v McKenzie 
Group Consulting (Vic) Pty Ltd [2011] VCC 
294 (“Brirek Industries”), His Honour 
Justice Shelton considered the application 
of the limitation period for building actions 
contained in section 134 of the Building 
Act 1993 (Vic) (‘the Building  Act”). In 
delivering judgment, His Honour departed 
from previous VCAT decisions in holding:

“S.134 of the Building Act only applies 
to claims in negligence with respect to 
defective work and does not extend 
the six-year contractual limitation 
period.”1 [Emphasis added]

Background

Under limitation of actions legislation 
in all Australian states and the ACT,2 a 
plaintiff has 6 years from the date a cause 
of action accrues in contract or negligence 
to commence proceedings.3   Broadly 
speaking, a cause of action accrues in 
contract on the date of the breach – for 
building matters, this is typically upon 
practical completion, even though damage 
may not have occurred at that time. In 
contrast, a claim in negligence accrues 
on the date the plaintiff first suffers loss, 
which in building cases in generally the 
date a defect manifests. 

However, section 134 of the Building Act 
(Vic) alters the limitation period for “building 
actions”, providing that:   

“Despite anything to the contrary in the 
Limitation of Actions Act 1958 or in any 
other Act or law, a building action cannot be 
brought more than 10 years after the date 
of issue of the occupancy permit … or, if an 
occupancy permit is not issued, the date of 
issue under Part 4 of the certificate of final 
inspection of the building work.”

Since its enactment, the interpretation 
of s134 has given rise to fierce debate 
between the proponents of the “long stop 
approach” and those who advocate for the 
“replacement approach”. 

The long stop proponents contend that, 
s134 operates merely as a cap on the six 
year limitation period and is the position 
expressly adopted by NSW in respect 
of building actions.4  In contrast, the 
replacement approach proponents contend 
that the ten year limitation period replaces 
the six years provided by the Limitation of 
Actions Act. By way of example, under the 
long stop approach where an occupancy 
permit is issued in 2011 and a structural 
defect manifests in 2020, a claim in contract 
would be time barred in 2017 and a plaintiff 
would only have until 2021 to bring an 
action in negligence, whereas previously, 
under the Limitation of Actions Act (Vic), 
a plaintiff would have until 2026 to bring a 
claim in negligence. Under the replacement 
interpretation, a plaintiff would be able 
to bring the claim in both contract and 
negligence up until 2021.

Previous decisions 

Prior to Brirek Industries, the most 
comprehensive judgment on s134 was 
that of Senior Member Lothian in the 
VCAT decision of Thurston v Campbell5. 
In her reasons, Senior Member Lothian 
considered that the long stop approach 
did “less violence” to the plain English 
of the section than the replacement 
approach. However, the Senior Member 
found that there was “clear doubt” about 
the interpretation and resolved the 
ambiguity by reference to the Second 
Reading Speech of the Planning Minister 
which provided that s134 would:

“provide property owners with additional 
protection in terms of years beyond the 
very short number of years that now 
exist”

Based on this statement, the Senior 
Member adopted  the replacement 
approach. The decision was subsequently 
approved by the comments of Justice 
Hansen in McAskell v Cavendish Properties 
Ltd & Ors (No 2),6 creating a clear trend 
towards the replacement interpretation 
and both contractual and negligence 
claims having a 10 year limit for building 
disputes. 
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Brirek Industries 

In Brirek Industries a plaintiff sought to 
pursue an allegedly negligent building 
surveyor for breach of contract causing 
delays to the completion of a two-story 
office block more than 6 years after final 
stage building permit was issued (i.e. latest 
possible date of breach of contract).7  

In the course of delivering his judgment, 
His Honour Justice Shelton held that the 
true function of s134 was only to prevent 
a building action from being brought in 
negligence outside of the 10 year period 
despite the wording of s134 not expressly 
excluding contractual claims from the 
ambit of s134. 

The court in Brirek Industries did not have 
cause to consider the specific provisions 
of the Domestic Building Contracts Act 
1995 (Vic) which includes explanatory 
note 6 which seems to suggest that a 
“subsequent purchaser” of a domestic 
property may have 10 years to bring 
proceedings for breach of warranties 
which are implied into every domestic 
building contract.  

Conclusion 

The decision is currently on appeal to 
the Victorian Court of Appeal and a 
decision from the court will be welcomed 
to provide clarity to an issue that has 
caused uncertainty for some time. For 
now, plaintiffs must beware that there 
may be a 6 year limitation period for 
breaches of building contracts in Victoria, 
notwithstanding s134 of the Building Act.   

Endnotes

1. Emphasis added.

2. See s 11 Limitation Act 1985 (ACT); s 10 
Limitation of Actions Act 1974 (Qld); s 4 
Limitation of Actions Act 1974 (Tas); s 13 
Limitation Act 2005 (WA); s5 Limitation 
of Actions Act 1958 (Vic) and s14 
Limitation Act 1969 (NSW) Cf. in the 
Northern Territory a plaintiff will have 
only 3 years from the date the cause of 
action accrues, see s 12 Limitation Act 
1981 (NT).

3. Longer periods may apply for example, 
in respect of personal injury and death.

4. See s109ZK of the Environmental 
Planning and Assessment Act 1979.

5. [2007] VCAT 340 (8 March 2007).

6. [2008] VSC 563 (“McAskell”).

7. The plaintiff did not have a cause  
of action in negligence.

For further information contact: 

Megan Calder, Partner 
t  +61 3 8665 5548 

mcalder@piperalderman.com.au 

Ashlee Briffa, Lawyer
t  +61 3 8665 5572 

abriffa@piperalderman.com.au
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News Update -  
South Australia’s Security of Payment Act
Read about the key changes that come into effect on 10 December 2011.

The Building and Construction Industry 
Security of Payment Act (2009) came 
into operation on 10 December 2011, 
and applies to all construction contracts 
entered into in the State from this date 
unless excluded from the operation 
of the legislation. Excluded forms of 
contract include domestic building 
contracts and mining contracts.

Regulations were published on  
1 December 2011 and will come  
into operation with the Act, however 
important machinery, such as the 
authorised nominating authorities which 
are essential for the effective operation 
of the legislation, are still being attended 
to. The Regulations did create criteria 
for the eligibility for persons to act as 
adjudicators.

The Regulations also prescribed that 
project management services, contract 
management services and consultancy 
services in relation to construction 
work will come within the Act.

Construction contracts issued from 
tomorrow in South Australia should 
deal with the consequences of this 
important piece of legislation.
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